Draft Planning Obligaiton for Affordale Housing Contribution in respect of small sites

This draft is without prejudice to the discretion of the council to determine the application and any negotiation in respect of the agreement is not to be construed as giving any indication as to how the planning application may be determined.  The agreement is subject to change without notice and may need to be amended in individual cases.  
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Dated
2022
THE MAYOR AND BURGESSES OF

THE LONDON BOROUGH OF SOUTHWARK

-  and -

[XXX
]
-  and -

[XXX
]
Agreement pursuant to Section 106 of

the Town and Country Planning Act 1990

and other powers in relation to land known as

[xxx]

Doreen Forrester-Brown

Director of Law and Governance

London Borough of Southwark

160 Tooley Street

London SE1 2TZ

Ref:  LEG/RP/PL/S106/RR020/[xxx]
[xx]/AP/[xxxx]

THIS DEED is made the                         day of                                          two thousand and twenty [xxx]
B E T W E E N

(1)
THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF SOUTHWARK of 160 Tooley Street London SE1 2TZ (“the Council”); and
(2)
[xxx] (company registration number [xxx]) whose registered office is situated at [xxx] (“the Developer”); [and]

(3)
[[xxx] (company registration number [xxx]) whose registered office is situated at [xxx] (“the Lender”).]

W H E R E A S:

(A) The Council is the local planning authority by whom the obligations contained in this Agreement are enforceable.
(B) The Developer owns the freehold interest in the Site and is registered as proprietor of it with Title Absolute at the Land Registry free from encumbrances other than those matters contained or referred to in the Property and Charges Register of Title Number [xxx] at the date of this Agreement.

(C) The Developer wishes to construct the Development upon the Site in accordance with the Planning Permission and the obligations contained herein.

(D) Having regard to the provisions of the Development Plan and the planning considerations affecting the Site, the Council considers that in the interests of the proper planning of its area the Development of the Site ought only be permitted subject to the terms hereof and for that purpose the Parties are willing to enter into this Agreement.

NOW THIS AGREEMENT WITNESSETH:

1. Definitions and Interpretation

1 TC "
Definitions and Interpretation" \l 1 

1.1 The following words and phrases shall have the following meanings unless the context otherwise requires:

	“1990 Act”
	means the Town and Country Planning Act 1990;



	“Acts”
	means Sections 111, 120 and 123 of the Local Government Act 1972, Section 16 of the Greater London Council (General Powers) Act 1974 and Section 1 of the Localism Act 2011 together with all other powers enabling;

	
	

	“Administration Cost”
	means the sum of £[xxx] (xxx) Index Linked to be paid by the Developer to the Council for the reasonable costs incurred by the Council in administering this Agreement including maintenance of financial records, monitoring the progress of the Development (including receipt of payments made, expended and applied) and monitoring compliance with its terms;



	“Affordable Housing Contribution”


	means the sum of [£xxx] ([figure in words]) Index Linked to be paid by the Developer to the Council in accordance with paragraph 1 of Schedule 2 and which is to be applied by the Council towards the delivery of affordable housing within the Borough;



	“Application”
	means the application for planning permission submitted by the Developer to the Council and received by the Council on [xxx] to carry out the Development upon the Site (local planning authority reference [xx]/AP/[xxxx]);



	“Borough”
	means the London Borough of Southwark;



	“Development”
	means the [xxx] or any variation thereof;



	“Development Plan”
	means the Southwark Plan 2022, any area action plans and the London Plan 2021 and any replacement thereof;



	“Director of Planning and Growth”
	means the Council’s Director of Planning and Growth or any other officer or person properly exercising the authority of the Director of Planning for the time being;



	“Implementation Date”
	means the date upon which a material operation as defined in section 56(4) of the 1990 Act shall be first carried out in respect of the Development upon the Site other than (for the purposes of this Agreement and for no other purpose) operations consisting of site survey, site clearance, archaeological investigation, demolition, remedial or remediation work in respect of any contamination or other adverse ground condition, diversion and laying or removal of services, erection of any temporary means of enclosure including fences and hoardings, the temporary display of site notices or advertisements and references to “Implementation” and “Implement” shall be construed accordingly;



	“Index"
	means the RPI all items excluding mortgage interest (RPIX) published by the Office for National Statistics or in the event such indexes cease to exist such index as may be adopted by the Council for this purpose of calculating planning obligations to be applied in accordance with clause 13;


	“Index Linked”
	means increased (if applicable) in accordance with clause 13;



	“Mortgagee”
	means an established corporate body within the finance industry regulated by the Prudential Regulation Authority the Financial Conduct Authority or similiar and acting as a bona fide lender;



	“Parties”
	means the Council and the Developer [and the Lender];



	“Plan”
	means the plan at Annex 1;



	“Planning Permission”
	means the planning permission for the Development substantially in the form of the draft attached hereto as Schedule 1 to be issued pursuant to the Application;



	“Site”
	means the land known [xxx] and for the purpose of identification only shown edged red on the Plan;



	"Working Days"
	means any Monday, Tuesday, Wednesday, Thursday and Friday except bank or public holidays.




In this Agreement (except where the context otherwise requires):

1.2 Reference to the masculine feminine and neuter genders shall include other genders.

1.3 Reference to the singular include the plural and vice versa unless the contrary intention is expressed.

1.4 Reference to natural persons are to include corporations and vice versa.

1.5 Headings in this Agreement are for reference purposes only and shall not be taken into account in its construction or interpretation.

1.6 A reference to a clause paragraph or schedule is (unless the context otherwise requires) a reference to a clause paragraph or schedule of this Agreement.

1.7 Any reference in this Agreement to any statute or to any section of a statute includes any statutory re-enactment or modification of it and any reference to any statutory instrument includes any amendment or consolidation of it from time to time and for the time being in force.
1.8 The expression “the Developer” [and the Lender] shall include their successors in title and assigns and the expression “the Council” shall include their successors in statutory function.

1.9 Words denoting an obligation on a party to do any act or thing include an obligation to procure that it be done and words placing a party under a restriction include an obligation not to cause permit or suffer any infringement of such restrictions.

1.10 An obligation not to Implement the Development includes an obligation not to Implement any part of the Development.

1.11 Where in this Agreement a party includes more than one person any obligation of that party shall be joint and several.

1.12 Any plan or strategy required to be submitted pursuant to this Agreement may be updated from time to time with the approval of the Council.

1.13 Where in this Agreement the Council is required to give an approval, consent or agreement the approval, consent or approval shall not be deemed to have been given unless in writing.

2. Statutory Provisions2 TC "
Statutory Provisions" \l 1 

2.1 This Agreement is made pursuant to section 106 of the 1990 Act.  To the extent that they fall within the terms of section 106 of the 1990 Act, the obligations contained in this Agreement are planning obligations for the purposes of section 106 of the 1990 Act and are enforceable by the Council and the restrictive covenants and undertakings herein on the part of the Developer are entered into with the intent that subject to clause 7 the same shall be enforceable without limit of time not only against the Developer but also against its successors in title and assigns and any person corporate or otherwise claiming through or under the Developer an interest or estate created hereafter in the Site or any part or parts thereof as if that person had also been an original covenanting party in respect of such of the covenants and undertakings which relate to the interest or estate for the time being held by that person.

2.2 To the extent only that any of the obligations contained in this Agreement are not planning obligations within the meaning of the 1990 Act, they are entered into pursuant to the powers contained in the Acts.

3. Legal Effect 
3 TC "
Legal Effect " \l 1 

3.1 The Agreement shall come into effect on the date of this Agreement.

3.2
In the event that any new planning permission(s) are granted by the Council pursuant to Section 73 of the 1990 Act (as amended) and unless otherwise agreed between the parties:- 

3.2.1
the obligations in this Agreement shall relate to and bind any subsequent planning permission(s) in respect of the Site granted pursuant to Section 73 of the 1990 Act and the Site itself, and

3.2.2
the definitions of Application, Development and Planning Permission in this Agreement shall be construed to include reference to any application under Section 73 of the 1990 Act, the planning permission(s) granted thereunder and the development permitted by such subsequent planning permission(s), and

3.2.3
this Agreement shall be endorsed with the following words in respect of any future Section 73 application:
“The obligations in this Agreement relate to and bind the Site in respect of which a new planning permission referenced ................................ has been granted pursuant to Section 73 of the Town and Country Planning Act 1990 (as amended)”

PROVIDED THAT nothing in this clause shall fetter the discretion of the Council in determining any application(s) under Section 73 of the 1990 Act or the appropriate nature and / or quantum of Section 106 obligations in so far as they are materially different to those contained in this Agreement and required pursuant to a determination under Section 73 of the 1990 Act whether by way of a new agreement or supplemental agreement pursuant to Section 106 of the 1990 Act.

3.3
The Developer shall meet the Council’s reasonable legal fees in respect of any such endorsement.

4. Obligations of the Developer
4 TC "
Obligations of  the Developer" \l 1 

4.1 The Developer covenants to observe and perform or cause to be observed and performed the obligations contained in the Schedules to this Agreement at the times and in the manner provided therein.
4.2 Without prejudice to any other remedy available to the Council, the Developer covenants that no part of the Development shall be Implemented unless and until the obligations contained within the Schedule(s) to this Agreement that are required to be fulfilled before Implementation have been complied with.
4.3 The Developer shall contact the S.106 and CIL Team at the Council (cil.s106@southwark.gov.uk or any replacement thereof) to arrange payment of the Administration Cost and the Affordable Housing Contribution.
5. Developer to Notify Council
5 TC "
Developer to Notify Council" \l 1 

5.1 The Developer covenants with the Council to notify the Council:

5.1.1 of its application to the Land Registry under clause 8 within 14 days of receipt of the Agreement from the Council;

5.1.2 as soon as reasonably practicable and in any event within 5 Working Days of the occurrence of the Implementation Date by written notice; and
5.1.3 of its intention to pay the Administration Cost and the Affordable Housing Contribution by written notice specifying the intended date of payment, the amount and method of payment and the agreement and property to which the payment relates. Such notification to be given within the 5 Working Days immediately preceding the making of such payment. 
6. Council’s Covenants
6 TC "
Council’s Covenants" \l 1 


The Council covenants with the Developer to observe and perform or cause to be observed and performed the obligations in Schedule 3 of this Agreement.Error! Reference source not found. TC "
Mortgagee" \l 1 

7. Enforceability of Obligations
7 TC "
Enforceability of Obligations" \l 1 

7.1 The obligations contained in this Agreement shall not be binding upon nor enforceable against any statutory undertaker or other person who acquires any part of the Site or interest therein for the purposes of the supply of electricity gas water drainage telecommunication services or public transport services.
7.2 No person shall be liable for any breach of the covenants restrictions or obligations contained in this Agreement occurring after it has parted with the whole of its interest in the Site (but without prejudice to the liability of such person for any breach occurring prior to its parting with such interest).

8. Registration
8 TC "
Registration" \l 1 

8.1 As soon as reasonably practicable and in any event within 5 Working Days after receipt of the completed Agreement from the Council, the Developer shall make an application to the Land Registry for entries relating to this Agreement to be made in the charges register(s) of the Title Number(s) referred to in recital B above so as to bind the Site as provided for in the before-mentioned statutory provisions.

8.2 If the Developer fails to make application as referred to in clause 8.1 above the Council shall (without prejudice to any other right) be entitled to register the Agreement and recover the expenses incurred in doing so from the Developer and the Developer covenants with the Council to do or concur in doing all things necessary or advantageous to enable the said entries to be made.

8.3 The covenants on behalf of the parties hereto to be observed and performed under this Agreement shall be treated as Local Land Charges and registered in the Register of Local Land Charges for the purposes of the Local Land Charges Act 1975.

9. Site Not To Be Encumbered
9 TC "
Site Not To Be Encumbered" \l 1 

The Developer covenants with the Council that it will not encumber nor deal with the Site in any manner whereby any party hereto or successor in title may be prevented from carrying out their covenants and obligations contained herein.

10. Right of Access
10 TC "
Right of Access" \l 1 

Without prejudice to the Council's statutory rights of entry the Developer shall permit the Council and its authorised employees and agents upon reasonable written notice to enter the Site at all reasonable times for the purpose of verifying whether or not any obligation arising hereunder has been performed or observed.

11. Waiver
11 TC "
Waiver" \l 1 

No waiver (whether express or implied) by the Council of any breach or default by the Developer in performing or observing any of the covenants undertakings obligations or restrictions contained in this Agreement shall constitute a continuing waiver and no such waiver shall prevent the Council from enforcing any of the said covenants undertakings obligations or restrictions from acting upon any subsequent breach or default in respect thereof by the Developer.

12. Interest on Late Payment
12 TC "
Interest on Late Payment" \l 1 

Without prejudice to any other right remedy or power herein contained or otherwise available to the Council if any payment of any sum referred to herein shall have become due but shall remain unpaid for a period exceeding seven days the Developer shall pay on demand to the Council interest thereon at the interest rate of four per centum per annum above the base lending rate of the National Westminster Bank plc from the date when the same became due until payment thereof.

13. Indexation
13 TC "
Indexation" \l 1 


Any sum referred to in the Agreement as being Index Linked shall be increased by an amount equivalent to the increase in the Index from the date hereof until the date on which such sum is paid.
14. Enforcement Costs
14 TC "
Enforcement Costs" \l 1 

Without prejudice to the terms of any other provision herein the Developer shall pay all costs charges and expenses (including without prejudice to the generality thereof legal costs and surveyor’s fees) reasonably incurred by the Council for the purpose of or incidental to the enforcement of any right or power of the Council or any obligation of the Developer arising hereunder.

15. Administration Cost 
15 TC "
Administration Cost " \l 1 

The Developer covenants to pay the Administration Cost prior to Implementation and separately not to Implement the Development until the Administration Cost has been paid to the Council.

16. Council’s Legal Fees
16 TC "
Council’s Legal Fees" \l 1 

The Developer shall pay on the date of this Agreement to the Council by way of a BACS or CHAPS transfer the Council’s reasonable costs in the preparation and negotiation of this Agreement.

17. VAT
17 TC "
VAT" \l 1 

17.1 All consideration given in accordance with the terms of this Agreement shall be exclusive of any VAT properly payable in respect thereof.

17.2 The Developer acknowledges and agrees that if at any time VAT is required to be paid in respect of any contribution(s) referred to in this Agreement then to the extent that VAT had not been previously charged in respect of the contribution(s) the Council shall have the right to issue a VAT invoice to the Developer and the VAT shall be paid accordingly.

18. Notices
18 TC "
Notices" \l 1 

18.1 Any notice or other communication to be given under or in connection with this Agreement shall be in writing which for this purpose shall not include e-mail and should be addressed as provided in clause 18.3.

18.2 Any such notice or other communication, if so addressed, shall be deemed to have been received as follows:

18.2.1 if delivered by hand, upon delivery at the relevant address;


18.2.2 if sent by first class post, at 9.00 a.m. on the second Working Day after the date of posting; and

except that where any such notice or other communication is or would otherwise be deemed to be received after 5.30 p.m., such notice or other communication shall be deemed to be received at 9.00 a.m. on the next following Working Day.

18.3 Subject to clause 18.4, the address, relevant addressee and reference for each party are:

For the Council:

Address:
Southwark Council, Development Management, Planning & Transport, Chief Executive’s Department, PO Box 64529 London, SE1P 5LX;

Relevant addressee:
The Director of Planning and Growth (for general enquiries);


S.106/CIL Monitoring Officer (for planning obligation enquiries)

Reference:
S106/RR020/[xxx] and [xx]/AP/[xxxx]

For the Developer:

Address:
The address as set out on the first page of this Agreement
Relevant addressee:

[xxx]

Reference:


[xxx]
18.4
A party may give notice of a change to its name, address or relevant addressee for the purposes of this clause provided that such notification shall only be effective on:

18.4.1
the date specified in the notification as the date on which the change is to take place; or

18.4.2
if no date is specified or the date specified is less than five clear Working Days after the date on which notice is received or deemed to be received, the fifth Working Day after notice of any such change is given.

19. Determination of Disputes
19 TC "
DETERMINATION OF DISPUTES" \l 1 

19.1 Subject to clause 19.7, if any dispute arises relating to or arising out of the terms of this Agreement, either party may give to the other written notice requiring the dispute to be determined under this clause 19.  The notice is to propose an appropriate Specialist and specify the nature and substance of the dispute and the relief sought in relation to the dispute.

19.2 For the purposes of this clause 19 a “Specialist” is a person qualified to act as an expert in relation to the dispute having not less than ten years’ professional experience in relation to developments in the nature of the Development and property in the same locality as the Site.

19.3 Any dispute over the type of Specialist appropriate to resolve the dispute may be referred at the request of either party to the President or next most senior available officer of the Law Society who will have the power, with the right to take such further advice as he may require, to determine the appropriate type of Specialist and to arrange his nomination under clause 19.4.

19.4 Any dispute over the identity of the Specialist is to be referred at the request of either party to the President or other most senior available officer of the organisation generally recognised as being responsible for the relevant type of Specialist who will have the power, with the right to take such further advice as he may require, to determine and nominate the appropriate Specialist or to arrange his nomination.  If no such organisation exists, or the parties cannot agree the identity of the organisation, then the Specialist is to be nominated by the President or next most senior available officer of the Law Society.

19.5 The Specialist is to act as an independent expert and:

19.5.1 each party may make written representations within ten Working Days of his appointment and will copy the written representations to the other party;
19.5.2 each party is to have a further ten Working Days to make written comments on the other’s representations and will copy the written comments to the other party;

19.5.3 the Specialist is to be at liberty to call for such written evidence from the parties and to seek such legal or other expert assistance as he or she may reasonably require;

19.5.4 the Specialist is not to take oral representations from the parties without giving both parties the opportunity to be present and to give evidence and to cross‑examine each other;

19.5.5 the Specialist is to have regard to all representations and evidence before him when making his decision, which is to be in writing and binding upon the parties in the absence of fraud and manifest error and is to give reasons for his decision; and

19.5.6 the Specialist is to use all reasonable endeavours to publish his decision within thirty Working Days of his appointment.

19.6 Responsibility for the costs of referring a dispute to a Specialist under this clause 19, including costs connected with the appointment of the Specialist and the Specialist’s own costs, but not the legal and other professional costs of any party in relation to a dispute, will be decided by the Specialist.

19.7 This clause 19 does not apply to disputes in relation to matters of law or the construction or interpretation of this Agreement which will be subject to the jurisdiction of the courts.

20. Contracts (Rights of Third Parties) Act 1999
20 TC "
Contracts (Rights of Third Parties) Act 1999" \l 1 

A person who is not named in this Agreement does not have any right to enforce any term of this Agreement under the Contract (Rights of Third Parties) Act 1999.

21. Miscellaneous
21 TC "
Miscellaneous" \l 1 

21.1 The construction validity and performance of this Agreement shall be governed by English law.

21.2 Each clause, sub-clause or schedule shall be separate distinct and severable from each other to the extent only that if any clause, sub-clause or schedule becomes or is invalid because of a change of circumstances or any other unforeseen reasons or if any one or more of such clause, sub-clause or schedule shall be held by the Courts to be void for any reason whatsoever but would be valid if severed or any wording was deleted or any time period reduced or scope of activities or area covered diminished then any modifications necessary to ensure such clause sub-clause schedule or paragraph be valid shall apply without prejudice to any other clause, sub-clause or schedule contained herein.

21.3 Nothing in this Agreement shall prejudice or affect the rights powers duties and obligations of the Council under private or public statutes bye-laws orders and regulations and the same may be as fully effectively exercised as if it were not a party to this Agreement.

21.4 If the Planning Permission and all variations and modifications thereof shall expire before the Development has begun within the meaning of Sections 91, 92 or 93 of the 1990 Act or is revoked or is otherwise withdrawn without the consent of the Developer or its successors in title but without prejudice to the Council’s ability to enforce in respect of any breach occurring prior to such revocation or withdrawal this Agreement shall have no further effect thereupon.

21.5 Nothing in this Agreement shall be construed as prohibiting or limiting any right to develop the Site or any part of it in accordance with a planning permission (other than the Planning Permission) granted by the Council or by the relevant Secretary of State on appeal or by reference to him after this date.

22. Community Infrastructure Levy

The Parties are satisfied that the planning obligations given by the Developer set out in this Agreement accord with the three statutory tests set out in Regulation 122 (2)(a)-(c) of the Community Infrastructure Regulations 2010 (as amended).

23. [Lender]

[The Lender has a registered legal charge over the Site and consents to the Developer entering into this Agreement and consents to the Site being bound by the covenants, obligations and undertakings contained herein and that the said covenants obligations and undertakings shall take priority over its interest and should the Lender become a successor in title or mortgagee in possession of the Site or any part thereof before the planning obligations contained in this Agreement have been performed in full the Lender shall be bound by those provisions of this Agreement which are binding on the Developer.]
24. Future Mortgagee

A Mortgagee with a charge over the Site created after the date of this Agreement shall have no liability under this Agreement unless it becomes a successor in title or a mortgagee in possession of the Site or any part thereof in which case it too will be bound by the obligations as if it were a person deriving title from the Developer.

SCHEDULE 1 TC "SCHEDULE 1" \l 5 
Draft Planning Permission TC "[Draft Planning Permission]" \l 5 
SCHEDULE 2
Financial Contributions
The Developer covenants with the Council:-

1.
Financial Contributions

1.1
To pay the Affordable Housing Contribution on or before Implementation.

1.2
Not to Implement the Development until the Affordable Housing Contribution has been paid to the Council in full. 

SCHEDULE 3
Council’s Obligations

1.       
Council’s Obligations 

1.1
The Council shall, pursuant to the Local Government Act 2003, be at liberty to charge any financial contributions it receives to a Council revenue account and the Parties agree that this shall be without prejudice to the Council's right to apply the contributions or any part or parts thereof to revenue purposes or to capital purposes or partly to the one and partly to the other.

1.2
The Council agrees to use the Affordable Housing Contribution for the purpose for which it is paid.
1.3

The Council shall issue the Planning Permission promptly on completion of this Agreement.

ANNEX 1
Plan

IN WITNESS WHEREOF the parties hereto have executed this Deed the day and year first before written

	The Common Seal of THE MAYOR AND BURGESSES OF THE LONDON BOROUGH OF SOUTHWARK was hereto affixed in the presence of:


	

	Authorised Signatory
	


	Executed as a Deed by [xxx] by two directors or one director and the company secretary:


	

	Director


	

	Director / Secretary

	


	Executed as a Deed by [xxx] by two directors or one director and the company secretary:


	

	Director


	

	Director / Secretary
	


	
	


� Insert name of all those with an interest in the site.


� Insert name of any lenders.


� Insert description of site.


� Insert planning application reference


� Insert details of owner(s) and lessee(s) etc


� Insert details of lender(s) (if any)


� Amount to be confirmed by planning officer


� Amount to be in accordance with policy and confirmed by planning officer


� Insert planning application reference


� Insert description of development


� Insert description of site


� Insert planning application reference


� Insert contact name and reference


� Site plan to be annexed


� The correct attestation clause to be checked by legal services
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